
 
 

Mental Health Partnership  
 

 

Item No. 
 

8 
Mental Health Partnership Committee     

Meeting Date: Thursday, 27th November 2008 Paper No 2008/013 
 
Subject:  Adult Support & Protection (Scotland) Act 2007 
 
Presented by  Anne Hawkins, Director Mental Health Partnership  
 0141 201 4482 
  
Recommendation(s)  
 

To receive an outline of the main provisions of the Adult Support & 
Protection (Scotland) Act 2007 which came into force from 29th October 
2008.  

  
Summary/ 
Background 
 

The Adult Support & Protection (Scotland) Act 2007 (principally Part 1):- 
 
• provides greater protection to adults thought or known to be at risk 

of harm through new powers to investigate and intervene in 
situations where concern exists; 

• places a duty on specified organisations, including the NHS, to co-
operate in investigating suspected or actual harm;  

• places a duty on councils to make inquiries and investigations to 
establish whether or not further action is required to stop or prevent 
harm occurring; 

• introduces a range of protection orders including assessment orders, 
removal orders and banning orders; and 

• provides a legislative framework for the establishment of Adult 
Protection Committees across Scotland. 

 
  
Background/Policy/ 
Legislative Context 
 

The Act progresses aspects of the Scottish Law Commission's 1997 draft 
Vulnerable Adults Bill that have not been enacted through the Adults with 
Incapacity (Scotland) Act 2000 or the Mental Health (Care and 
Treatment) (Scotland) Act 2003. The challenge in developing this 
legislation has been, and will continue to be, in striking the balance 
between enabling individuals to lead independent lives that involve a 
degree of risk whilst also protecting those who may not be able to do so 
for themselves. 

  
Financial Implications  
 

The main responsibilities under the Act fall to be discharged by local 
authorities and transitional funding has been provided for an initial period, 
subject to review and discussion with COSLA.  At present there is no 
commitment from the Scottish Government to provide recurring costs to 
cover implementation of the legislation  

  
Human Resources 
Implications  
 

A significant challenge of the legislation is in providing appropriate 
training for all levels within local authorities, health services and voluntary 
bodies on the application of the legislation.  The SG have allocated 
specific funds to Scottish Independent Advocacy Alliance (SIAA) to design 
and deliver a range of national training and briefing sessions for 
advocacy organisations. Some funding has also been made available 
nationally to SAMH.   

  
Equalities Implications  
 

The measures under the Act are designed to apply to all adults thought 
or known to be at risk of harm.  
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Public   FoI Status  (delete 

those that do not 
apply)    

 
Date Report Prepared 20th November 2008  
 

 
Introduction 
 
1. As stated in the summary, The Adult Support & Protection (Scotland) Act 2007:- 

 
• provides greater protection to adults thought or known to be at risk of harm through new 

powers to investigate and intervene in situations where concern exists; 
• places a duty on specified organisations, including the NHS, to co-operate in investigating 

suspected or actual harm;  
• places a duty on councils to make inquiries and investigations to establish whether or not 

further action is required to stop or prevent harm occurring; 
• introduces a range of protection orders including assessment orders, removal orders and 

banning orders; and 
• provides a legislative framework for the establishment of Adult Protection Committees 

across Scotland. 
 
The Act also makes various amendments to related legislation as it affects vulnerable 
individuals, specifically in relation to the operation of the Adults with Incapacity (Scotland) Act 
and the Mental Health Care and Treatment (Scotland) Act.   

  
2. The Act is based upon a number of fundamental principles designed to protect the wishes of 

the individual and to achieve a balance with protecting the most vulnerable members of society. 
Thus any intervention under the Act must:- 
 
• benefit the adult at risk;  
• be the least restrictive option. 
 
Any body or person performing a function under the Act must, if relevant, have regard to: 
 
• the adult’s wishes and feelings (past and present); 
• the views of adult’s nearest relative, primary carer, guardian or attorney and any other 

person with interest in the adults well-being or property;  
• ensuring that the adult is not treated less favourably than those not so affected; 
• ensure that the adult  participates as fully as possible, and  is provided with  information to 

facilitate this; and 
• the adult’s abilities, background and characteristics. 
 

3. An adult at risk is defined in t he Act as an adult (aged 16 or over) who fulfils all three of the 
following criteria: 
 
• is unable to safeguard their own well-being, property, rights or other interests; 
• is at risk of harm; and 
• because they are affected by disability, mental disorder, illness or physical or mental 

infirmity, is more vulnerable to being harmed than adults who are not so affected. 
 

4. A local authority is required under the Act to make inquiries about an adult’s well-being, 
property or financial affairs in certain circumstances. These circumstances are where the 
person falls within the definition of an adult at risk, and the council knows or believes it may 
have to intervene in order to protect the adult’s well-being, property or financial affairs.  Such 
inquiry is undertaken by an authorised officer of the authority.  There is a requirement for public 
bodies to co-operate with the council and each other, where harm is known or suspected.  For 
these purpose public bodies includes the Mental Welfare Commission for Scotland, the Scottish 
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Commission for the Regulation of Care (the Care Commission), the Public Guardian, all 
councils, chief constables of police forces and the relevant Health Board. If a public body 
believes that an adult is at risk from harm, they are required to notify the relevant local authority 
and to co-operate in the making of appropriate enquiries.   

  
5. Authorised Council Officers (Social Worker, Nurse or Occupational Therapist) may make 

appropriate enquiries and have powers to interview an adult believed to be at risk from harm.  
Application may be made to the Sheriff’s Court for various orders to protect the individual or to 
allow an assessment to be made of whether the individual is at risk.   These include:- 
 
A removal order which allows the council to remove the adult at risk to a specified place for up 
to 7 days where the adult is likely to be seriously harmed if not moved to another place.  
 
Banning orders and temporary banning orders ban the subject of the order from a specified 
place for up to 6 months.  Conditions may be attached, for example contact under specified 
circumstances. 
 
Warrants for entry authorise a council officer to visit any place specified in the warrant 
accompanied by a constable.  
 

6. NHS staff must: 
 
• report the facts and circumstances of the case to the council, where they know or believe 

that a person is an adult at risk, and that protective action is needed. (S 5(3) of the Act); 
• co-operate with a council making inquiries and with each other where that would assist the 

council; (S 5(2) of the Act); and 
• provide information and records as requested (S 10 of the Act). 
 
Health professionals holding records must act within their professional guidance.   
 
A doctor, nurse or midwife may conduct a medical examination in private either during a visit 
under the Act or elsewhere under an assessment order. (S 11 of the Act)  They may be asked 
by a Council Officer to examine health records (S 10 of the Act) which are defined (S 10 (7) of 
the Act) as: 

 
• relating to an individual’s physical or mental health; 
• made by or on behalf of a health professional. 

 
It is an offence to prevent or obstruct any person from acting under the Act and to refuse 
without reasonable excuse to provide information. (S 49 of the Act). 
 

7. Anyone authorised or required to perform any functions under the Act, including health 
professionals, must have regard to the code of practice issued by the Scottish Government. 
(http://www.scotland.gov.uk/Resource/Doc/232219/0063534.pdf. Local multi-agency 
procedures are being revised in line with the legislation and code of practice. 
 

8. Within NHS Greater Glasgow & Clyde an Adult Support & Protection Health Liaison Committee 
has been established under the Chairmanship of the Director of the Mental Health Partnership 
to act as a liaison with local authorities in the discharge of functions under the Act.  Councils 
themselves have to establish Adult Protection Committees to ensure co-operation and 
communication  within and between agencies to promote appropriate support and protection for 
adults and as required by Section 42 of the Act:- 

(a) to keep under review the procedures and practices of the public bodies and office-holders to 
which this section applies which relate to the safeguarding of adults at risk present in the 
council's area (including, in particular, any such procedures and practices which involve co-
operation between the council and other public bodies or office-holders to which this section 
applies), 

(b) to give information or advice, or make proposals, to any public body and office-holder to 

http://cci.scot.nhs.uk/Resource/Doc/232219/0063534.pdf


which this section applies on the exercise of functions which relate to the safeguarding of adults 
at risk present in the council's area, 

(c) to make, or assist in or encourage the making of, arrangements for improving the skills and 
knowledge of officers or employees of the public bodies and office-holders to which this section 
applies who have responsibilities relating to the safeguarding of adults at risk present in the 
council's area. 

  
9. As noted, there is a significant training and awareness input associated with the implementation 

of the Act as is illustrated from the tiered diagram below:- 
 

All sectors -Home care, support and housing staff, day care and care 
home staff, hospital and community nurses, allied health professionals, 
police constables, advice workers, criminal justice and children/family 

services staff --and supervisory staff (all groups)

Other Groups: National and Local Advocacy staff, Benefits Agency staff, appropriate 
College/University teaching staff, Adult Protection Committee clerical and administrative 

staff, Case Conference minute takers

‘Council Officers’, 
specialist staff in social 
care (all sectors), police 
and health services and 
service managers, AP 
Conf. Chairs, Trainers

Adult Protection Committee members, 
national and local Advocacy staff, Care 

Commission Regulators, Health Regulatory 
Bodies (NHS QIS), SWIA, Mental Welfare 

Commission, and other Regulators/ 
Inspectorates (e.g. HMIC, HMIE), Office of 

the Public Guardian

Councillors, NHS, CHP and Police Board members

Others with governance role in other bodies, e.g. Care Commission, Voluntary Organisation Board

Awareness raising, 
knowledge and 
understanding 

Awareness raising, 
basic knowledge 
and understanding 

Detailed knowledge 
and understanding 

Adult Protection Training Framework

Training Levels Training Outcomes

Level 3.

Level 2.

Level 1.

 
  
10. The Committee is asked to note this overview of the Act as part of the general awareness of its 

implementation.  
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Summary of the Provisions of the Adult Support & Protection (Scotland) Act 2007  
 
This information is taken from the Explanatory Notes to the Act 

 
Part 1 – Protection of Adults at Risk of Harm 
 
Introduces measures to identify and protect adults at risk from harm. It defines adults at risk’ 
and ‘harm’. Where it is known or suspected that an adult is being harmed, the Act places a 
duty on councils to make the necessary enquiries to establish whether or not further action 
is required to stop or prevent harm occurring.  
 
A general principle on intervention in an adult’s affairs requires action which is the least 
restrictive to the adult whilst providing benefit to him or her.  
 
Protection orders include assessment orders, removal orders and banning orders, which 
require approval by a sheriff. 
 
Councils are required to set up Adult Protection Committees to review procedures and 
practices of specified public bodies relating to the safeguarding of adults at risk. 
 
Part 2 – Adults with Incapacity 
 
Amends the Adults with Incapacity (Scotland) Act 2000 with a view to improving how it 
operates in practice:- 
 
Namely makes changes to the regime for intromission with the funds of an adult with 
incapacity; in connection with powers of attorney, intervention orders and guardianship 
orders; and in connection with orders about incapable adults’ nearest relatives. 
 
 
Part 3 – Adult Support etc: Miscellaneous amendments and repeals 
 
Repeals the liable relatives rule as it applies to charging for accommodation provided under 
the Social Work (Scotland) Act 1968 and section 25 of the Mental Health (Care and 
Treatment) (Scotland) Act 2003. It also clarifies and updates the financial responsibility for 
community care services when provided in an area other than the area in which the 
individual is ordinarily resident. 
 
Amends the Social Work (Scotland) Act 1968 to enable Scottish Ministers to delegate 
powers to councils in relation to direct payments for social care services. 
 
Amends the Social Work (Scotland) Act 1968 to clarify that where a local authority have 
decided that an adult needs community care services and is incapable in relation to 
decisions about those services that they may take such steps as are necessary to enable 
the adult to benefit from those services. 
 
Amends the Social Work (Scotland) Act 1968 to define responsibility for provision of social 
services where a person receives a service outwith the council area or outwith Scotland. 
 
Part 4 – Mental Health: Miscellaneous amendments and repeals 
 
Amends the Mental Health (Care and Treatment) (Scotland) Act 2003 in relation to the duty 
of Mental Health tribunals to review compulsory treatment orders. 
 
Amends the Mental Health (Care and Treatment) (Scotland) Act 2003 to add an additional 
test to the criteria for revocation of a patient’s transfer for treatment direction or hospital 
direction. This allows the direction to be revoked where it is no longer considered necessary 
for the patient to receive treatment compulsorily in hospital. 
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Amends the Mental Health (Care and Treatment) (Scotland) Act 2003 to extend the scope of 
the regulation-making power to provide for the reception into Scotland of patients subject to 
corresponding or similar community-based compulsory treatment orders and compulsion 
orders.  
 
Amends section 316(1)(c) of the 2003 Act to extend the scope of the offence of knowingly 
inducing or assisting a patient to abscond or harbouring a patient to such transfers. 
 
Amends the Mental Health (Care and Treatment) (Scotland) Act 2003 to provide for a power 
to make regulations for and in connection with the keeping in charge of a person who is 
subject to escorted leave of absence authorised under legislation in force in another part of 
the UK. 
 
Amends the Mental Health (Care and Treatment) (Scotland) Act 2003 to make provision 
which allows patients subject to compulsion orders with restrictions to be absolutely 
discharged where it is no longer necessary for such patients to receive that treatment 
compulsorily. 
 
Amends Part 3 of Schedule 2 to the Mental Health (Care and Treatment) (Scotland) Act 
2003 to ensure that where a relevant application is made in the relevant period but 
withdrawn before being determined, the application is to be treated for the supervisory 
review sections of the Act (sections 101,189 and 213) as not having been made. 
 
Repeals sections 88 and 128 of the Mental Health Act 1983, insofar as they extend to 
Scotland, in relation to the taking into custody in Scotland of persons who have absconded 
and the offence of inducing or assisting a patient detained under the Mental Health Act 1983 
to abscond. 
 
Amends the Criminal Procedure (Scotland) Act 1995 to provide that the court may adjourn 
the case without calling on the accused to plead at the first calling when they may be unfit to 
do so. 


